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McM LLI AN, Circuit Judge.

Charles E. St. John appeals froma final judgnent entered in
the District Court! for the Western District of Mssouri revoking
hi s supervi sed rel ease and sentencing himto 14 nont hs i npri sonnment
to be foll owed by 22 nont hs supervi sed rel ease. The district court
al so ordered St. John to pay the bal ance of the fine which had been
originally inposed. For reversal, St. John argues the district
court erred in inposing a revocation sentence that included both a
term of inprisonment and a term of supervised rel ease because 18
U S. C 8 3583(e)(3) does not authorize supervised release upon
revocation of supervised rel ease and because 18 U.S.C. § 3583(h),
whi ch does authorize supervised release wupon revocation of
supervi sed rel ease, was not in effect at the tinme the of fenses were

'The Honorabl e Howard F. Sachs, United States District Judge
for the Western District of Mssouri.



commtted. St. John argues that application of 18 U S.C. § 3583(h)
i nposes an increased penalty and thus violates the ex post facto
cl ause. For the reasons di scussed bel ow, we affirmthe judgnment of
the district court.

I n Decenber 1989 a federal grand jury indicted St. John for
conspiracy to distribute dilaudid in violation of 21 U. S.C. § 846,
seven counts of distribution of dilaudid in violation of 21 U S.C.
§ 841(a)(1), (b)(1)(C©, and unlawful possession of a firearmin
violation of 18 U.S.C. 8 922(g)(1). St. John pleaded guilty to the
seven distribution counts and the firearns count, and in Septenber
1990 the district court sentenced himto 63 nont hs i npri sonnment, 36
nont hs supervi sed rel ease and a $4,000 fine. St. John conpl eted
his prison sentence and began serving his term of supervised
rel ease in May 1995. Al nost immediately St. John violated the

conditions of supervised release. Among other things, he
repeatedly tested positive for illegal drug use, operated a notor
vehicle under the influence of alcohol, and was arrested for
solicitation. The governnent filed a notion to revoke supervised
rel ease. In Cctober 1995 the district court held a revocation
hearing; St. John did not <contest the allegations of the
vi ol ati ons. The district court revoked supervised rel ease and

sentenced St. John to 14 nonths inprisonment to be followed by 22
nmont hs supervi sed rel ease, for a total of 36 nonths, the I ength of
the original term of supervised release. The district court did
not explicitly state the statutory basis for its order. The
practical effect of the revocation sentence is that St. John w ||
serve in prison 14 of the 36 nonths of the original term of
supervi sed rel ease. The district court also ordered himto pay the
bal ance of the fine originally inposed. This appeal followed.

St. John argues the district court erred in sentencing himto
both a term of inprisonnent and a term of supervised release



because 18 U.S.C. § 3583(e)(3)? does not authorize the inposition,
upon revocation of supervised release, of both a term of
i mprisonment and a term of supervised rel ease. St. John argues
that, at the time he was originally sentenced in 1990, the only
court to interpret 8 3583(e)(3) had held that, because 8§ 3583(e)
was witten in the disjunctive, a district court could revoke
supervised release and either inpose a term of inprisonnent or
nodi fy the terns of the original supervised rel ease, but not both.
United States v. Behnezhad, 907 F.2d 896, 898 (9th Cir. 1990). St

John acknow edges that this court subsequently held § 3583(e)(3)
aut horized inposition of a revocation sentence including both a
term of inprisonment and a term of supervised release, United
States v. Schrader, 973 F.2d 623, 624-25 (8th G r. 1992), but he
argues that due process prohibits inposition of a sentence based on
case | aw decided after the offense was conmtted. St. John al so

218 U.S.C. § 3583(e)(3) provides in part:

(e) Modification of conditions or revocation. The
court nmay .

(3) revoke a termof supervised rel ease,
and require the defendant to serve in prison
all or part of the termof supervised rel ease
authorized by statute for the offense that
resulted in such term of supervised rel ease
wi thout credit for time previously served on
postrel ease supervision, if the court .
finds by a preponderance of the evidence t hat
the defendant violated a condition of
supervi sed rel ease, except that a defendant
whose termis revoked under this par agraph nay
not be required to serve nore than 5 years in
prison if the offense that resulted in the
term of supervised release is a class A
felony, nore than 3 years in prison if such
offense is a class B felony, nore than 2 years
in prison if such offense is a class C or D
felony, or nore than one year in any other
case . :
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acknow edges that 18 U.S.C. § 3583(h) (effective Sept. 13, 1994),°
whi ch Congress enacted in 1994 as part of the Violent Crine Control
Act and Law Enforcenent Act of 1994, Pub. L. No. 103-322, § 110505,
1994 U S.C.C A N (108 Stat.) 1796, 2017, specifically authorizes,
upon revocation of supervised release, the inposition of both a
term of inprisonment and a term of supervised rel ease. However,
St. John argues that, because § 3583(h) was enacted subsequent to
hi s conviction and i ncreases the penalty for the of fenses, applying
§ 3583(h) to himwould violate the ex post facto cl ause.

Article I, 8 9, of the Constitution prohibits Congress from
passi ng ex post facto laws. "[A]lny statute . . . which makes nore
bur densone the puni shment for a crine, after its conm ssion,
is prohibited as ex post facto.”™ Collins v. Youngblood, 497 U. S.
37, 42 (1990). "[T]o fall within the ex post facto prohibition
two critical elenents nmust be present: first, the law ‘nust be
retrospective, that is, it nust apply to events occurring before
its enactnent’; and second, ‘it nust disadvantage the offender
affected by it.”" Mller v. Florida, 482 U S. 423, 430 (1987),
citing Weaver v. Graham 450 U.S. 24, 29 (1981). C. California
Dep’'t of Corrections v. Morales, 115 S. C. 1597, 1602 n.3 (1995)
(shifting focus fromwhether the | egi sl ative change "produces sone
sort of anbiguous ‘disadvantage’” to whether |egislative change
"alters definition of crimnal conduct or increases the penalty by

%18 U.S.C. & 3583(h) provides:

(h) Supervised rel ease foll ow ng revocation. Wen
a termof supervised rel ease i s revoked and t he def endant
isrequired to serve a termof inprisonnent that is |ess
than the maxi mum term of inprisonnent authorized under
subsection (e)(3), the court may include a requirenent
that the defendant be placed on a term of supervised
rel ease after inprisonnment. The |length of such a termof
supervised release shall not exceed the term of
supervi sed rel ease aut hori zed by statute for the offense
that resulted in the original termof supervised rel ease,
less any term of inprisonnent that was inposed upon
revocation of supervised rel ease.
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which a crine is punishable”). "It is ‘“axiomatic that for alawto
be ex post facto it nust be nore onerous than the prior law’'"
Mller v. Florida, 482 U S. at 431, citing Dobbert v. Florida, 432
U S 282, 294 (1977); see, e.qg., United States v. Bell, 991 F. 2d
1445, 1448 (8th Cir. 1993) (nore burdensonme puni shnent after crine
was conmitted viol ates ex post facto clause).

We address first St. John’s ex post facto argunent based upon
the Ninth Crcuit’s construction of 18 U S.C. 8§ 3583(e)(3) in
Behnezhad. This argunment nust fail because "the ex post facto
cl ause does not apply to judicial constructions of statutes.”
United States v. Burnom 27 F.3d 283, 284 (7th Cr. 1994); see,
e.g., United States v. Levi, 2 F.3d 842, 844 (8th Cr. 1993)
(noting ex post facto anal ysis assunes the court is construing the
effects of a penal "law'). "The Ex Post Facto Clause is a
[imtation upon the powers of the Legislature and does not of its
own force apply to the Judicial Branch of governnment." Marks v.
United States, 430 U S 188, 191 (1977) (citation omtted).
However, this Behnezhad-based argunment raises due process
consi derati ons because

the principle on which the [Ex Post Facto] C ause is
based-- the notion that persons have a right to fair
war ni ng of that conduct which will give rise to crimna

penal ti es- - is fundanent al to our concept of
constitutional Iiberty. As such, that right is
protected against judicial action by the Due Process
Clause of the Fifth Amendnent. In Bouie v. City of

Colunbia, 378 U S. 347, 353-54] (1964), a case
involving the cognate provision of the Fourteenth
Amendnent, the Court reversed trespass convictions,
finding that they rested on an unexpected construction
of the state trespass statute by the State Suprene
Court:

[ Al n unforeseeabl e judicial enlargenent of a
crimnal statute, applied retroactively,
operates precisely |like an ex post facto | aw,
such as Art. I, 8 10, of the Constitution
forbids. . . . If a state legislature is
barred by the Ex Post Facto C ause from
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passing such a law, it nust follow that a
State Suprene Court is barred by the Due
Process Cl ause from achi eving precisely the
same result by judicial construction.

Marks v. United States, 430 U.S. at 191-92 (citations omtted).

Vi ewed froma due process perspective, St. John’s argunent is
essentially that Schrader and this court’s later cases
unforeseeably (and incorrectly) expanded the reach of 18 U S. C
§ 3583(e)(3) beyond Behnezhad. St. John argues (accurately) that
all the other circuit courts of appeals that considered the issue
f ol | oned Behnezhad and not Schrader. See United States v. Stewart,
7 F.3d 1350, 1354 (8th Cr. 1993) (Lay, J., dissenting) (noting
that this court’s holding in Schrader is contrary to that of al
other ~circuits that have passed upon the issue and urging

submi ssion to court en banc for reconsideration); United States v.
Krabbenhoft, 998 F.2d 591, 593 n.2 (8h Cr. 1993) (noting
i nconsi stency between Schrader and the other circuits). However,
this argunent overlooks the fact that this court is not bound by
the prior decisions of the other circuit courts of appeals. This

circuit has consistently and repeatedly held that revocation
sentences inmposed under 18 U S.C. 8§ 3583(e)(3) may include both
i mpri sonment and supervised release, as |long as the aggregate of
the two ternms is less or equal to the original termof supervised
rel ease. See, e.qg., United States v. Stewart, 7 F.3d at 1352
(stressing Schrader relied entirely on | anguage of 8 3583(e)(3) and
not on relationship between § 3583(e) options or sentencing
guidelines); United States v. Krabbenhoft, 998 F.2d at 594 ("term
of supervised release” as used in 8 3583(e) neans the term of
supervised release as originally inposed by the district court at
sentencing); cf. United States v. Hartman, 57 F.3d 670, 671 & n.2
(8th Cir. 1995) (per curiam (rejecting argunment that recent
enactnment of 18 U.S.C. 8§ 3583(h) which expressly allows district
courts to inpose revocation sentence consisting of both

i mprisonment and supervised release indicates this court
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msinterpreted 18 U S.C. 8 3583(e) and instead interpreting new
legislation as confirmation of this court’s interpretation).
Schrader sinply does not represent a judicial expansion, nmuch | ess
an unforeseeabl e or unexpected judicial expansion, of a crimnal
statute, if applied retroactively, which would operate precisely
i ke an ex post facto | aw and thus viol ate due process.

We next address St. John’s ex post facto argunent based on the
di fference between the prior law and the newlaw. This analysis is
necessarily theoretical. "[A defendant] is not barred from
chal l enging a change in the penal code on ex post facto grounds
si nply because the sentence [the defendant] received under the new
| aw was not nore onerous than that which [the defendant] m ght have
received under the old." Dobbert v. Florida, 432 U S at 300
"[ T] he ex post facto clause |ooks to the standard of punishnment

prescribed by a statute, rather than to the sentence actually
i nposed."” Lindsey v. Washington, 301 U. S. 397, 401 (1937).

Under the prior law, the district court could revoke
supervi sed rel ease and send the defendant to prison for a period
equal to all or part of the maximum term of supervised rel ease
authorized for the original offense, without allowing any credit
for the tine spent on supervised release. 18 U.S.C. 8§ 3583(e)(3).
In this circuit, under the prior law, the district court could
i mpose, in addition to the termof inprisonnent (as limted by the
statute), a new term of supervised release, so long as the
aggregate of the two ternms is |less than or equal to the original
termof supervised release. United States v. Krabbenhoft, 998 F. 2d
at 594 (interpreting "term of supervised release” as used in
§ 3483(a), (b), and (e) to refer to term of supervised rel ease
originally inposed by district court at sentencing); United States
v. Schrader, 973 F.2d at 624-25. The new | aw expressly authori zes
the district court to revoke supervised rel ease and i npose both a

termof inprisonment and a term of supervised release. 18 U S. C
§ 3583(h). However, the district court can inpose a new term of
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supervised release only if the term of inprisonnment is |ess than
t he maxi mumtermof inprisonnment authorized under 8 3583(e)(3), and
the new term of supervised release nmay not exceed the term of
supervi sed rel ease authorized for the offense that resulted in the
original termof supervised release, |less any termof inprisonnment
that was i nposed upon revocation of supervised release. |1d.

Determ ning whether the new l|aw increases the penalty
aut hori zed under the prior law is conplicated by several factors.
First, the maxi mum authorized ternms of supervised rel ease under
8§ 3583(b) do not exactly match the maxi mum authorized terns of
i mpri sonment for revocation of supervised release under
8§ 3583(e)(3). For exanple, for a Cass A felony the maxi mum
aut hori zed term of supervised release is 5 years, the sane as the
maxi mum aut horized term of inprisonnent for revocation of
supervi sed rel ease. 18 U.S.C. 8§ 3583(b)(1), (e)(3). In
conparison, the maxi mum aut hori zed term of supervised rel ease for
a Class Bfelony is 5 years, id. 8§ 3583(b)(1); however, the maxi mum
authorized term of inprisonnent for revocation of supervised
release for a Class B felony is 3 years, id. 8§ 3583(e)(3).
Simlarly, the maxi mum aut hori zed term of supervised rel ease for a
Class C felony is 3 years, id. 8§ 3583(b)(2), but the maximum
authorized term of inprisonnent for revocation of supervised
release for a Class Cfelony is 2 years, id. 8§ 3583(e)(3).

Second, wunlike the prior law, the new |law authorizes the
district court to inpose a newtermof supervised rel ease only when
the defendant is required to serve a termof inprisonnment that is
less than the maximum term of inprisonment authorized under
§ 3583(e)(3). 1d. 8§ 3583(h). Thus, under the new law, if the
district court revokes supervised rel ease and i nposes the nmaxi mum
termof inprisonment authorized, the district court cannot inpose
a new term of supervised rel ease.



Third, this circuit has capped t he maxi numperiod of tinme that
a defendant’s freedom can be restrained, upon revocation of
supervi sed release, to the term of supervised release inposed in
the original sentence. United States v. Stewart, 7 F.3d at 1352-53
(the aggregate of term of inprisonment and new term of supervised

rel ease cannot exceed term of supervised release inposed in the
original sentence). The new |l aw provides that the new term of
supervi sed rel ease "shall not exceed the termof supervised rel ease
aut hori zed by statute for the offense that resulted in the original
termof supervised rel ease, | ess any termof inprisonnent that was
i nposed wupon revocation of supervised release.” 18 U.S.C
§ 3583(h). W acknow edge that the neaning of the phrase "the term
of supervised release authorized by statute for the offense that
resulted in the original term of supervised release” in this
subsection is not free fromdoubt. The phrase could refer to the
maxi mum aut hori zed termof supervised release, id. § 3583(b). See
United States v. Beals, 87 F.3d 854, 857 (7th Cr. 1996)
(interpreting both & 3583(e)(3) and 8§ 3583(h) to refer to the
maxi mum term of supervised release authorized for original
of fense). However, we will construe the phrase to have the sane
meaning in the prior law and the newlaw, that is, torefer to the
termof supervised release in the original sentence rather than the
maxi mum aut hori zed term of supervised release. United States v.
Krabbenhoft, 998 F.2d at 594, citing Kifer v. Liberty Mitual
| nsurance Co., 777 F.2d 1325, 1333 n.9 (8th Gr. 1985) (when sane
word or phrase is used in sane section of an act nore than once,

and its neaning is clear as used in one place, it will be construed
to have the same neaning in the next place).

Finally, the express availability of a newtermof supervised
rel ease under the new law is the key difference between the prior
| aw and the new | aw. However, we believe that the new | aw and our
interpretation of the prior |aw have the sane effect. As noted
above, this circuit had consistently and repeatedly held that
revocati on sentences inposed under 18 U S.C. 8§ 3583(e)(3) could
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i nclude both inprisonnment and supervised rel ease, as long as the
aggregate of the two terns is less or equal to the original termof
supervised release. See, e.g., United States v. Stewart, 7 F.3d at
1352. That difference distinguishes cases in our circuit from
cases in those circuits which had interpreted the prior law to

preclude a new term of supervised release upon revocation of
supervi sed rel ease. For exanple, in United States v. Beals, 87
F.3d at 857-58, the Seventh GCircuit held that the new |aw
di sadvant ages a defendant in violation of the ex post facto cl ause.

The Seventh Circuit was one of the circuit courts of appeals that
had interpreted the prior lawto preclude a new termof supervised
rel ease upon revocation of supervised release. See United States
v. McCGee, 981 F.2d 271, 274 (1992). 1In Beals the Seventh Crcuit
noted that because a defendant receives no credit for tine

previously served on postrelease supervision, a defendant is
potentially subject to greater punishnment under the new | aw t han
the prior law. 87 F.3d at 857-58. This is because under the prior
law, as interpreted in the Seventh Circuit, "a defendant could
serve only one termof supervised rel ease and thus only once ‘| ose’
credit for time served prior to the revocation,” but under the new
| aw "a defendant can serve multiple ternms of supervised rel ease and

thus potentially ‘lose’” nultiple periods of tinme after the initial
revocation.”™ 1d. at 857 (analysis also interprets 8 3583(h) to
permt new term of supervised release to be naximum period of
supervi sed rel ease authorized by statute for the of fense, | ess any
term of inprisonnment inposed upon revocation). But see United
States v. Brady, 88 F.3d 225, 228-29 (3d Cir. 1996) (holding new
| aw does not change anobunt of time defendant’s liberty can be

restrained for violating supervised release; analysis interprets
prior law and new law to limt that tinme to maxinum term of
supervi sed rel ease aut hori zed for given of fense, wi thout any credit
for tinme spent on supervised rel ease).

We concl ude that a defendant is not potentially subject to an
i ncreased penal ty under 8 3583(h) because, given our interpretation
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of 8 3583(e)(3) in Schrader and subsequent cases |i ke Krabbenhoft,
the nmaximum period of tinme that a defendant’s freedom can be

restrai ned upon revocation of supervised rel ease under the new | aw
is either the sanme as, or possibly |l ess than, under the prior |aw.
Because application of the new | aw does not result in an increased
penalty, there is no ex post facto violation. That the potenti al
penalty for revocation of supervised rel ease under the newlawis
the same, or possibly less, under the prior law can best be
illustrated by exanple. In the case of a Class A felony, for which
t he maxi mum aut hori zed term of supervised release is the sane as
t he maxi mumtermof inprisonnent authorized under 8§ 3583(e)(3), the
avai lability of a newtermof supervised rel ease under the new | aw
does not increase the tinme the defendant is subject to governnent
supervision, either in prison or on supervised release. See
United States v. Brady, 88 F.3d 225, 228-29 (3d Cr. 1996)
(possibility of 5-year loss of freedom both before and after

enact ment of 8 3583(h) for defendant convicted of possession with
intent to distribute, a Class Afelony; noting that only difference
is that under new |aw defendant’s liberty can be restrained by
"m x" of inprisonment and supervised release (assum ng term of
i mprisonnment is less than 5 years)). In the case of a Cass C
fel ony, for which the maxi numaut hori zed termof supervi sed rel ease
is 3 years, under the prior law as interpreted in this circuit, a
defendant could be sentenced, upon revocation of supervised
rel ease, to a termof inprisonnent of 2 years (the maxi mumterm of
i mprisonnment authorized under 8§ 3583(e)(3)) to be followed by a
term of supervised release of 1 year. Under the new | aw, however,
that defendant could not be sentenced to a term of supervised
rel ease, and thus would be subject to |l ess punishnent than under
the prior |aw, because the termof inprisonnent was not |ess than
t he maxi mum term of inprisonnment authorized under 8§ 3583(e)(3).

The availability of a newtermof supervised rel ease under the
prior lawin this circuit (but not in other circuits) explains why
the Seventh Circuit reached the contrary conclusion in the
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hypothetical in Beal, 87 F.3d at 858. 1In the Beal hypothetical, A
is convicted of a Class C felony and sentenced to a term of
i mprisonnment foll owed by 3 years of supervised rel ease (the maxi num
aut hori zed under 8 3583(b)(2)). A serves the prison tine and is
rel eased under supervision. One year later Aviolates the terns of
supervi sed release. Under the prior law in the Seventh Circuit,
because an additional termof supervised rel ease was not permtted
upon revocation of supervised release, the maximum penalty the
district court could inpose was 2 years inprisonnent (under
§ 3583(e)(3)). At the end of 2 years, the governnent’s supervision
of A was extingui shed. However, under the newlaw, if the district
court sentences Ato 2 years on a conbination of inprisonnment and
supervised release (1 year inprisonment and 1 year supervised
release), then if A violates the ternms of that second supervised
rel ease 6 nonths later, the district court could sentence A to up
to 1 year in prison (2-year maximum |l ess 1 year already served).
The Seventh Circuit concluded that under the new [aw A woul d be
subject to a total of 2 1/2 years punishnment from the tine of
initial revocation (1 year in prison, 6 nonths on supervised
rel ease, then 1 nore year in prison), or 6 nonths | onger than that
al l oned under the prior law (2 years in prison, no new term of
supervised release). Inthis circuit, however, under the prior |aw
t he maxi mum penalty the district court could inpose was 3 years
(the term of supervised release originally inposed), not 2 years;
the maxi mum term of inprisonment would be the sane (limted to 2
years), but the district court could inpose an additional term of
supervi sed rel ease of up to 1 year.

In sum because the availability of supervised rel ease under
18 U.S.C. § 3583(h) does not increase the penalty authorized under
18 U S.C 8§ 3583(e)(3), there is no ex post facto violation.
Accordingly, we affirmthe judgnment of the district court.
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